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IN RE CHRISTENSEN. ZOg 

United States Circuit Court, Northern District of 
California. 

IN RE CHRISTENSEN. 

The Circuit Courts of the United States have discretion, in the absence 
of special circumstances, to refuse to issue a writ of habeas corpus, to take 
a prisoner out of the custody of the State courts until after trial and con- 
viction, although the detention is alleged to be in violation of the Consti- 
tution and laws of the United States. 

Where a person in the custody of a State court prays an appeal to the 
Supreme Court of the United States, on the ground of violation of the 
Constitution and laws of the United States by his detention, and the State 
judges refuse to allow his appeal, and there is no Justice of the Supreme 
Court of the United States at hand to apply to, a Circuit Justice will issue 
a habeas corpus and remand or release the prisoner as the law may appear. 

Petition for a writ of Habeas Corpus to the Chief of Police 
of the City and County of San Francisco. 

The facts of the case are stated in the opinion of the 
Supreme Court {supra, p. 190-3). 

Alfred Clarke, for the petitioner. 

Davis Louderback, contra. 

Sawyer, C. J., September 4, 1890. I am always ex- 
tremely desirous of avoiding any interference with the State 
courts in the execution of the laws, or what purport to be 
the laws, of the State, and do not interfere when the circum- 
stances are such that I can find it consistent with my duty 
to decline action, till the State courts have, at least, had an 
opportunity to act. 

In Ex parte Roy all (1886), 117 U. S. 241, the Supreme 
Court, while holding that the Circuit Court had jurisdiction 
by writ of habeas corpus, to take a prisoner out of the cus- 
tody of the State courts at any stage of the proceeding, 
when alleged to be held in violation of the Constitution and 
laws of the United States, and to summarily determine the 
same, further held, that where there were no special circum- 
stances to influence its action, it had the discretion to decline 
Vox,. XXX— 14 
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to interfere till the State courts could try the case, and even 
after trial and conviction, till an appeal or writ of error, 
where an appeal or writ of error lies, could be taken to the 
United States Supreme Court, and the constitutionality of 
the law be there regularly determined in the ordinary course 
of judicial proceeding. This decision gave to the circuit 
courts and judges in such matters, a much wider discretion 
than I had before supposed was vested in them. 

The petitioner in this case, applied to me about a year 
ago, for a writ of habeas corpus, to discharge him from arrest 
under the same ordinance now involved in this case. Act- 
ing upon the decision in Ex parte Roy all, I declined to issue 
the writ, not because I did not suppose it was otherwise a 
proper case for a writ, but because I saw no special circum- 
stances in the case to require me to act at that time, and I 
therefore required him to go to the State courts for his 
remedy, and to pursue it, as he was entitled to do, by the 
regular course of proceeding on writ of error to the United 
States Supreme Court. The only difference to him would 
be in the channel through which he would reach the court 
of last resort I was exceedingly averse to, unnecessarily, 
putting myself in antagonism to the courts, and especially 
the higher courts of the State, over whose action I had no 
appellate jurisdiction in the ordinary course of proceedings 
in the administration of the laws. 

He went to the State courts, and after something like a 
year's litigation, as the petition and record show, the ordi- 
nance now in question under which he was held, was, by a 
divided court, declared to be valid not only under the Con- 
stitution and laws of the State, but also that it violated no 
provision of the Constitution or laws of the United States, 
and he was remanded to custody. The record further shows, 
that after this decision, the petitioner applied to the Chief 
Justice of the Supreme Court of the State for the allowance 
of a writ of error, but that the Chief Justice, notwithstand- 
ing the fact that the decision was rendered by a divided 
court, refused to allow the writ, in consequence of which he 
was deprived of the right guarantied to him by the Consti- 
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tution and laws of the United States, to have the question 
as to whether the ordinance does violate the Constitution or 
laws of the United States, reviewed by the Supreme Court 
of the United States — the tribunal having the jurisdiction 
to ultimately and authoritatively determine the constitution- 
ality and validity of the ordinance in this particular. The 
Justice of the Supreme Court allotted to this circuit being 
absent in Europe, he cannot apply to him for an allowance 
of the writ of error, and he is now utterly without remedy, 
unless it can be had on this writ. 

Under these circumstances, I do not feel at liberty under 
the laws of the United States, and under the decision in Ex 
parte Royall, to further decline to issue the writ, and, sum- 
marily, examine the case, even though it devolves upon me 
in the exercise of this jurisdiction imperatively imposed upon 
me, to review, and, however unpleasant it may be to me, if 
the ordinance is found to be unconstitutional, overrule the 
decision of the highest court of the State. 

The ordinance requires that every party selling liquors at 
retail shall pay for and take out a " license at a specified 
rate," and that, "after January i, 1886, no license as a 're- 
tail liquor dealer ' * * * shall be issued by the collector 
of licenses, unless the person desiring the same shall have ob- 
tained the written consent of a majority of the Board of Po- 
lice Commissioners of the City and County of San Fran- 
cisco, to carry on said business ; but in case of a refusal of 
such consent, upon application, said Board of Police Commis- 
sioners shall grant the same upon the written recommenda- 
tion of not less than twelve citizens of San Francisco, owning 
real estate in the block or square in which said business of 
4 retail liquor dealer ' * * * is to be carried on." It 
further makes it a misdemeanor to violate any of the provis- 
ions of the ordinance. 

It also appears in the record, that the petitioner tendered 
the amount of his license fee, and requested the written con- 
sent of a majority of the Police Commissioners to the issue 
thereof, and it was refused ; that there were not twelve citi- 
zens of San Francisco owning real estate in the block or 
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square in which he desired to carry on his business as a liquor 
dealer, and that it was therefore impossible to obtain the as- 
sent of twelve such citizens, and that a license was 
consequently refused ; that proceeding with his business 
long before established, he was again arrested for violation of 
said ordinance, and he is now in custody in pursuance of 
such arrest. 

I am myself, after due consideration, unable to take the 
case out of the rule laid down in the second head-note to the 
decision in Yick Wo v. Hopkins, and Wo Lee v. Hopkins 
(1886), 118 U. S. 356, which reads: 

A municipal ordinance to regulate the carrying on of public laundries 
within the limits of the municipality, violates the provisions of the Con- 
stitution of the United States, if it confers upon the municipal authorities 
arbitrary power, at their own will, and without regard to discretion in the 
legal sense of the term, to give or withhold consent as to persons or places, 
with regard to the competency of the persons applying, or to the propriety 
of place selected, for the carrying on of the business. 

In commenting upon the view of the Supreme Court of 
California, that the ordinance then in question vested " in 
the Board of Supervisors a not unusual discretion, in grant- 
ing or withholding their assent to the use of wooden build- 
ings as laundries, to be exercised in reference to the circum- 
stances of each case, in view of the protection of the public 
against fire," the United States Supreme Court in that case, 
said, on page 366, 118 U. S. : 

We are not able to concur in that interpretation of the power conferred 
upon the Supervisors. There is nothing in the ordinance which points 
to such regulation of the business of keeping or conducting laundries. 
They seem intended to confer, and actually do confer, not a discretion to 
be exercised upon a consideration of the circumstances of each case, but 
a naked and arbitrary power to give or withhold consent, not only as 
to places but as to persons. * * * The power given to them is not 
confided to their discretion, in the legal sense of that term, but it is granted 
to their mere will. It is purely arbitrary, and acknowledges neither 
guidance nor restraint. 

The language quoted is just as applicable to this ordinance 
as to that, then under consideration. In that ordinance it 
was made unlawful for " any person or persons to establish, 
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maintain or carry on a laundry within the corporate limits 
of the City and County of San Francisco, without having 
first obtained the consent of the Board of Supervisors," etc., 
and in the ordinance in this case, it is made unlawful for any 
person to carry on the business of a liquor dealer without a 
license, which could only be obtained upon the ' : written 
consent of a majority of the Board of Police Commissioners," 
or in default of that, upon the " written recommendation of 
twelve citizens," having property in the block or square 
where the business is desired to be carried on. What differ- 
ence is there in the provisions of the two ordinances, except 
that the consent in the laundry ordinance is to be by the 
Board of Supervisors themselves, while in the liquor ordi- 
nance, the power to consent or reject is delegated by the 
Board of Supervisors to the Police Commissioners, or to 
twelve citizens of the block. If the Board of Supervisors 
could not confer upon, or reserve to itself this unregulated 
arbitrary power, it certainly, could not confer it upon the 
Police Commissioners, or upon private parties having no 
official relations whatever to the subject matter. 

In the Case of Wo Lee (1886), n Saw. 429, 26 Fed. Repr. 
471, this Court differed from the State Supreme Court upon 
the same point decided in Yick Wo. v. Hopkins, and gave 
its reasons for so doing at length, but in deference to the 
decisions of the Supreme Court of California, it yielded its 
own convictions, and remanded the petitioner, thinking it 
more seemly that the question between the State and the 
National courts should be authoritatively settled by the 
United States Supreme Court, on appeal, than to bring these 
subordinate courts into antagonism. The result was, both 
cases went to the Supreme Court of the United States. That 
Court quoted largely from the opinion of this Court, and ap- 
proved its views. It consequently reversed the judgment 
of the Circuit Court, as it did of the Supreme Court of Cali- 
fornia, which this Court had followed : Yick Wo v. Hopkins 
(1886), 118 U. S. 356. The decision of Justice Field in the 
Laundry Ordinance Case (1882), 7 Saw. 531, 13 Fed. Repr. 
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229, is also in point, and to the same effect. See In re Wo 
Lee (1886), 11 Saw. 429, 26 Fed. Repr. 471. 

It is sought by counsel for the City, as was attempted by 
the State Supreme Court, to distinguish this case from the 
Laundry Ordinance Case cited, on the ground that the laun- 
dry business is a necessary business, and cannot be wholly 
suppressed, but only regulated, for the purposes of securing 
safety from fires ; while selling liquors is supposed to be in- 
jurious to society per se, and may be wholly prohibited or 
permitted upon such conditions as may be prescribed — that 
the power to absolutely prohibit, necessarily includes the 
power to impose any terms or conditions, however arbitrary, 
no matter what, less than absolute prohibition, and conse- 
quently, that the power to grant or refuse a license may be 
delegated to the arbitrary and unregulated will of one or 
more persons, official or unofficial. I cannot as at present 
advised, assent to this proposition. This ordinance does not 
limit or regulate, or purport to limit or regulate the sale of 
liquors. It would seem to be upon its face — like other li- 
cense ordinances — a mere revenue measure. It does not pro- 
hibit the sale of liquors, or limit their sale to any particular 
portion of the City, or to any number of persons, nor pre- 
scribe any qualifications whatever which shall be necessary to 
entitle a party to a license, or prescribe any conditions or 
characteristics which shall constitute a disqualification, and 
debar one from obtaining a license. It is not a matter of 
regulation at all. It simply provides that no license shall 
issue to any party unless he obtained the written consent of 
a majority of the Police Commissioners, or of twelve prop- 
erty holders in the same block, without indicating any con- 
ditions whatever upon which the assent may or ought to be 
given, or withheld. It leaves it to the absolute arbitrary, un- 
regulated will of the persons named. They can consent to 
grant a license to every vagabond and disreputable person in 
the City, and refuse to consent to a license to every respecta- 
ble person in the City. The ordinance permits and author- 
izes such action. It puts it in the absolute, arbitrary power 
of these persons, to control the whole retail liquor trade of 
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the City — without regard to qualifications of the parties seek- 
ing a license, or to circumstances or conditions, or the inter- 
ests of society. In my judgment, an ordinance that upon its 
face permits and authorizes such discrimination and inequal- 
ity of operation, is a violation of the Constitution of the 
United States. I admit the full power of the State to pro- 
hibit, limit and control the domestic liquor traffic, and to 
prescribe the qualifications and conditions applicable to all 
of those who are to be permitted to sell liquors, but this is a 
very different proposition from that which claims the author- 
ity to confer upon any one or more persons the arbitrary 
power in accordance with their uncontrolled will, to regulate 
these matters. It is not unlawful to deal in liquors or 
sell liquors at retail in California, or San Francisco, 
any more than it is to keep a laundry, which busi- 
ness also pays a license. The record shows' that there 
are between three thousand and four thousand licensed 
retail liquor dealers in San Francisco. It is only made un- 
lawful to sell liquors when you cannot obtain the written 
consent of a certain number of men whose action in yield- 
ing or withholding their consent is influenced by no qualifi- 
cations or consideration other than their own arbitrary will, 
governed, perhaps, by prejudice or other unworthy motives. 
And that was one of the grounds upon which the laundry 
ordinance under consideration, was expressly and directly 
held by the United States Supreme Court to be unconstitu- 
tional. The police powers are the powers which come into 
play in the licensing and regulating of both occupations. 
And in both instances they operate upon the same legal 
principles, and they should have a similar equal and uniform 
application. 

Under this ordinance the Police Commissioners, for any- 
thing in its provisions to restrain them, might consent to 
the license, as retair liquor dealers, of every immoral person 
in the City, while consent might be withheld from every 
person who is. respectable and suitable for the business. 
If they do not do this, it is not because they are restrained 
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by any provisions of this ordinance. These provisions per- 
mit it. 

In the Case of the Laundry Ordinance cited, it appeared 
it is true, that the gross discriminations, which the ordi- 
nance permitted, were in fact made, in its administration. 
These arrests for such gross discriminations, were doubtless 
illegal on that ground also. But the discriminations in fact 
made, cannot affect the validity of the ordinance itself. The 
ordinance was declared void, because it permitted a discrimi- 
nation, not merely because its permission was in fact made 
available in practice. The validity of an ordinance must be 
determined by its terms, by what it authorizes, not by the 
manner of its execution. It is valid or invalid, irrespective 
of the manner in which it is, in fact, administered. Its 
capability of being abused is the test. 

In the case of the ordinance now in question no evidence 
was introduced as to the way in which it has been, in fact, 
administered. The case was argued, submitted, and decided 
upon the character, terms and provisions of the ordinance 
itself. 

But the mode of its administration would be irrelevant to 
the point decided, as the question is, as to the validity of 
the ordinance itself, as it appears upon its face ; and not 
whether it has been honestly or dishonestly administered. 
The fact that it permits arbitrary discriminations and abuses 
in its execution, depending upon no conditions or qualifica- 
tions whatever, other than the unregulated, arbitrary will of 
certain designated persons, is the touchstone by which its 
validity is to be tested. That there are likely to be abuses, 
as in the case of the laundry ordinance, both as to individuals 
and classes, there is no reason to doubt, when an outburst of 
popular prejudice shall demand or countenance it ; and it is 
also liable to be abused from more unworthy motives, con- 
siderations and influences. The ordinance should prescribe 
some conditions, qualifications or disqualifications, by which 
those who are to issue licenses are to be guided in their 
action, other than their own unregulated, arbitrary will. 
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After careful consideration, I am unable to take this ordi- 
nance out of the rule laid down in the second head-note in 
Yick Wo v. Hopkins and Wo Lee v. Hopkins (1886), 118 U. 
S. 356. As that decision is controlling, so far as this Court 
is concerned, I am bound to discharge the petitioner, how- 
ever willing I might otherwise be to yield my individual 
views to the judgment of the Supreme Court of the State. 

Let the petitioner be discharged. 

Should the City desire to appeal to the Supreme Court of 
the United States, an appeal will be gladly granted. The 
question has reached such a state, that it is of the utmost im- 
portance that it be authoritatively decided. Until so decided 
the foregoing views will control the action of this Court, 

(Reversed on appeal, supra, page 190.) 



The first part of the preceding 
opinion by Judge Sawyer, raises 
the important practical question as 
to the time when a writ of habeas 
corpus will be issued by the United 
States courts for the relief of per- 
sons claiming the protection of the 
Constitution and laws of the United 
States against the action of State 
officials and courts. It is true that 
it is provided (Rev. Stat. U. S.) : 

" §, 755- The court, or justice, or 
judge to whom such application is 
made, shall forthwith award a writ 
of habeas corpus, unless it appears 
from the petition itself that the 
party is not entitled thereto. The 
writ shall be directed to the person 
in whose custody the party is de- 
tained." 

But it is also true that these words 
are modified, in their practical 
application, by another section of 
the same Thirteenth Chapter of the 
Revised Statutes, wherein there is 
this direction : 

" ? 761. The court, or justice, or 
judge shall proceed, in a summary 
way, to determine the facts of the 
case, by hearing the testimony and 



arguments, and thereupon to dis- 
pose of the party as law and justice 
require." 

Upon the concluding words of 
this section, Justice Harlan re- 
marked that ' ' What law and justice 
may require, in a particular case, 
is often an embarrassing question 
to the court, or to the judicial 
officer before whom the petitioner 
is brought," notwithstanding that 
"if, however, it is apparent from 
the petition, that the writ, if issued, 
ought not, on principles of law and 
justice, to result in the immediate 
discharge of the accused from cus- 
tody, the court is not bound to 
award it as soon as the application 
is made " : Ex parte Roy all (1886), 
117 U. S. 241, 250, citing Ex parte 
Watkins (1830), 3 Pet. (28 U. S.) 
193, 201, and Ex parte Milligan 
(1866), 4 Wall. (71 U. S.) 2, in. 
A little further on, the same learned 
Justice continued: ''The injunc- 
tion to hear the case summarily, 
and thereupon 'to dispose of the 
party as law and justice require,' 
does not deprive the court of dis- 
cretion as to the time and mode in 
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■which it will exert the powers con- 
ferred upon it. That discretion 
should be exercised in the light of 
the relations existing under our 
system of government, between 
the judicial tribunals of the Union 
and of the States, and in recogni- 
tion of the fact that the public 
good requires that these relations 
be not disturbed by unnecessary 
conflict between courts equally 
bound to guard and protect rights 
secured by the Constitution " : Id. 

251- 

That there might be no uncer- 
tainty, Justice Hari<an concluded : 
"That these salutary principles 
[for avoiding conflicts between 
State and United States courts] 
may have full operation, and in 
harmony with what we suppose 
was the intention of Congress in 
the enactments in question, this 
Court holds that where a person is 
in custody under process from a 
State court of original jurisdiction, 
from an alleged offense against the 
laws of such State, and it is claimed 
that he is restrained of his liberty, 
in violation of the Constitution of 
the United States, the Circuit Court 
has a discretion, whether it will dis- 
charge him upon habeas corpus, in 
advance of his trial in the court in 
which he is indicted : that discre- 
tion, however, to be subordinated 
to any special circumstances requir- 
ing immediate action. When the 
State Court shall have finally acted 
upon the case, the Circuit Court 
has still a discretion whether, un- 
der all the circumstances then ex- 
isting, the accused, if convicted, 
shall be put to his writ of error 
from the highest court of the State, 
or whether it will proceed by writ 
of habeas corpus, summarily to de- 
termine whether the petitioner is 
restrained of his liberty in violation 



of the Constitution of the United 
States. The latter was substantially 
the course adopted in Ex parte 
Bridges [infra, page 222] ": Id. 
252-3- 

This case of Ex parte Royall 
was a two-fold application for re- 
lief from imprisonment for selling 
a Virginia bond coupon without a 
State license and from custody, 
pending trial under another indict- 
ment for the same kind of action. 
The United States Circuit Court re- 
fused to release Royall upon the 
habeas corpus, putting him to his 
appellate remedies. 

Classification of Cases. 

There are two classes of persons 
who may apply for this writ ; those 
claiming immunity from their 
official relations with the United 
States, as In re Neagle (1889), 39 
Fed. Repr. 833 (S. C.28 American 
Law Register 585), and Cunning- 
ham v. Neagle (1890), 135 U. S. 1 
(s. c. 29 American Law Register 
658) ; and those, like Christensen 
in the principal case, merely de- 
manding protection as citizens or 
persons entitled to Constitutional 
guarantees. "It is not now the 
law, therefore, and never was, that 
every person held in unlawful im- 
prisonment, has a right to invoke 
the aid of the courts of the United 
States for his release by the writ of 
habeas corpus. In order to obtain 
the benefit of this writ, and to pro- 
cure its being issued by the court 
or justice or judge who has a right 
to order its issue, it should be made 
to appear, upon the application for 
the writ, that it is founded upon 
some matter which justified the ex- 
ercise of Federal authority, and 
which is necessary to the enforce- 
ment of rights under the Constitu- 
tion, laws or treaties of the United 
States": Miixer, J., In re Burrus 
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(1890), 136 U. S. 586, 591, a case 
where the writ was refused, because 
intended to restore an infant to her 
father from unlawful detention by 
her grandparents. Similarly, Ex 
parte Everts (1858), U. S. C. Ct. S. 
D. Ohio, 1 Bond 197 ; s. c. 7 Amer- 
ican Law Register (O. S.) 79. 

Not only are there these two 
general classes of persons, but what 
is more to the particular point here 
under consideration, the writ of 
habeas corpus has been issued at 
different times in the case of each 
class. 

United States Officers, 

The Neagle case (1889-90, re- 
ported in 39 Fed. Repr. 833 and 
135 U. S. 1 (also in full in 28 
American Law Register 585 
and 29 Id. 658.) is the last of those 
where officers of the United States 
have released. The writ was issued 
as soon as Neagle had been com- 
mitted by the Justice of the Peace 
at Stockton upon the preliminary 
hearing, charged with the murder 
of Terry. Neagle was discharged 
without further hearing or trial in 
the State courts. The ground of 
this discharge was the justification 
of Neagle'sactsin defending Justice 
Field, by the laws of the United 
States, and consequently the laws 
of California must yield to the 
supreme laws of the land, that it 
would be useless for the State au- 
thorities to try Neagle. The dis- 
sent of Justice Lamar (with whom 
Chief Justice FULLER concurred) 
did not go to the ground of the dis- 
charge at all. 

Ramsay's case (1879), reported 
in 2 Flip. 451 (see 28 American 
Law Register 651), shows equal 
promptness in relieving a Deputy 
United States Marshal, who had 
shot a prisoner in self defense. 
Upon Ramsey's arrest by the State 



authorities, he was brought up by 
a habeas corpus from the United 
States District Court, and after full 
hearing released by that Court. 
The State authorities then indicted 
Ramsey for murder, and the United 
States Court again released him 
before trial. The State court then 
took advantage of Ramsey's pres- 
ence in the State court and ordered 
him into custody, from which the 
United States Court again immedi- 
ately released him, with the re- 
mark that "having jurisdiction, 
the decision of this Court is bind- 
ing upon the State courts. * * " 
This action of the United States 
Judge was expressly grounded 
upon the Jenkins cases and Cole- 
man v. Tennessee (1879), 7 Otto (97 
U. S.) 509. The same Judge [Bal- 
lard] had shown equal promptness 
in U. S. ex rel. IVeeden et al. 
(1877), U. S. C. Ct. D. Ky. 2 Flip. 
76, for the relief of the deputies 
who merely witnessed the fatal 
shooting ; and in U. S. ex rel. 
Roberts v. The Jailer (1867), Id. 2 
Abb. 265, for the release of deputies 
killing in self defense. 

Where a soldier of the United 
States Army had killed an escaping 
bushwhacker under the orders of his 
superior, February 2, 1865, and 
was afterwards tried by the State 
court for murder, convicted, sen- 
tenced to fifteen years' imprison- 
ment, and had served ten months 
of his sentence, he was immediately 
released on application : On peti- 
tion of Hurst (1879), U. S. D. Ct. 
Mid. D. Tenn., 2 Flip. 510. 

Equally prompt was the release 
in Ex parte Sifford (1857), U. S. 
D. Ct. D. Ohio, 5 American Law 
Register (O. S.) 659, and Ex 
parte Robinson (1855), Id. 6 McLean 
355, both cases arising out of the 
Fugitive Slave Law. This prompt- 
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ness was in accordance with the 
precedent set for such cases 
by Justice Grier in Ex parte 
Jenkins (1853), U. S. C. Ct. 
E. D. Pa. (reported in 2 Wall. 
J. 521; 2 American Law Reg- 
ister, O. S. 144 ; and 3 Id. 
208, 227. See also 28 Id. 637-9.) 
The same promptness was used by 
MiUER, J., in U. S. ex rel. Gar- 
land v. Morris (1854), U. S. D. Ct. 
D. Wis., 2 American Law Regis- 
ter (O. S.) 348. Notwithstanding 
the release of Marshal Robinson in 
1855, with the remark by Justice 
McLean, " A sense of duty com- 
pels me to say, that the proceed- 
ings of the honorable [State] 
Judge were not only without the 
authority of law, but against law, 
and that the proceedings are void, 
and I am bound to treat them as a 
nullity." (6 McLean 365) — the 
Marshal was again arrested (1856) 
in a fugitive slave case, and again 
immediately released : 1 Bond 39 ; 
s. c. 4 American Law register 
617. 

Election Cases. 

As United States Supervisors of 
Elections for Representatives in 
Congress, have power to arrest 
without warrant, any person inter- 
fering with an orderly registration 
of the voters, such an officer will 
be released at once if arrested by 
State authority under a charge of 
assault and battery for his manual 
seizure during registration of a 
disorderly voter : Ex parte Geissler 
(1880), U. S. C. Ct. N. D. 111., 4 
Fed. Repr. 188. Under the same 
power to arrest summarily for ille- 
gal voting, an immediate release 
was ordered of a special Deputy 
United States Marshal, in Ex parte 
Morrill (1888), U. S. C. Ct. D. Or- 
egon, 35 Fed. Repr. 261. 

The immediate release of the 



United States Marshal and District 
Attorney was ordered in Ex parte 
Turner (1879), U. S. C. Ct. Mid. D. 
Alabama, 3 Woods 603, where they 
had been commtited by the City 
Court of Selma in that State, for 
contempt in not producing the 
papers relating to the election of a 
Representative in Congress, The 
papers were in the hands of the pe- 
titioners as lawful custodians for 
the United States Grand Jury, and 
the State court could not, therefore, 
require them to produce the papers. 

The Case of the Electoral College 
of South Carolina, heard in the 
United States Circuit Court at 
Columbia, November, 1876, is also 
an illustration of the application of 
this writ to cases of counting and 
certifying ballots for Presidential 
electors and members of Congress. 
The State Supreme Court had ad- 
judged the petitioners in contempt, 
but the United States Court held 
the whole proceeding void, and re- 
leased the petitioners. An anony- 
mous and hostile review of this 
action of Judge Bond appeared as a 
leading article in the American 
Law Register for March, 1877 
(Vol. XV, pages 129-148), but the 
right to issue the habeas corpus at 
the time it was issued, was not 
questioned. The objection made 
by the anonymous writer, that the 
voting for both State and Congres- 
sional candidates at one time ought 
not to give jurisdiction to the 
United States Court, has since 
been settled in favor of that juris- 
diction: In re Coy (1887), 127 U. 
S. 731, and 29 American Law 
Register 349. 

Revenue Officers. 

The case of Corporal Lemuel J. 
Davis, of the Eighteenth Infantry, 
arose in 1876, by his detail in Feb- 
ruary of that year, as one of a 
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guard to aid a Deputy United 
States Marshal in making an arrest 
for violation of the internal reve- 
nue laws of the United States. By 
an accident, Davis' piece was dis- 
charged, mortally wounding the 
party to be arrested. Davis was 
indicted in the State court for 
murder, and entered into a recog- 
nizance to appear for trial. He 
was then released by a habeas cor- 
pus from the United States Circuit 
Court for the District of South 
Carolina : Davis v. South Carolina 
(1883), 107 U. S. 597. The case 
was removed from the State court, 
under I 643 Rev. Stat. U.S., at the 
time of the issuing of the habeas 
corpus, and finally reached the 
Supreme Court on account of the 
State courts persisting to assert 
jurisdiction contrary to law. Of 
the validity of the law there was 
admittedly no doubt, after the de- 
cision in Tennessee v. James M. 
Davis (1880), 100 U. S. 257 (see 
28 American Law Register 649). 
It is true that the wording of 
g 643 Rev. Stat. U. S. required ap- 
plication for removal and a habeas 
corpus cum causa, " before the 
trial or final hearing" in the State 
court, but the cases are still valua- 
ble which arose under that section, 
because there are several steps " be- 
fore the trial or final hearing," and 
the action of the United States 
court has always been as prompt to 
relieve the revenue officer as the 
State laws have been invoked for 
his arrest. Thus, in State v. Port 
(1880), U. S. C. Ct. N. D. Ga., 3 
Fed. Repr. 117, as soon as the dep- 
uties had been arrested for murder- 
ing an illicit distiller, or ' ' moon- 
shiner," and before any hearing, 
the cause was removed. The State 
objected that there ought to be de- 
lay until an indictment had been 



found, but the answer was plain 
that " It would be hard to convince 
a man who was taken away from 
his business and family, and held 
in custody by a sheriff, on a lawful 
warrant for his arrest, duly issued 
by a judicial officer [a justice of the 
peace], upon an affidavit duly made 
before him, charging him with an 
offence against the criminal laws of 
the State, that no criminal prose- 
cution had been commenced against 
him " : Woods, C. J., Id. 121. The 
defendant was discharged: Id. 133. 
Similar action, in a similar case, 
occurred in the same court, in 
State of Georgia v. Bolton (1882), 
11 Fed. Repr. 217 ; and as soon as 
indicted, in a similar case, in Find- 
ley v. Salter field (1877), 3 Woods 

5°4- 

Violators of National Laws. 

Before passing to the second class 
of cases, where civilians are seek- 
ing protection against violation of 
their Constitutional rights, an in- 
termediate class must be observed. 
It embraces persons not acting in 
an official capacity, but still the 
objects of State action for some- 
thing done " in pursuance of a law 
of the United States." Such per- 
sons are within the purview of that 
section of the Revised Statutes of 
the United States, which provides : 

"SEC. 753. The writ of habeas 
corpus shall in no case extend to a 
prisoner in jail, unless where he is 
in custody under or by color of the 
authority of the United States, or is 
committed for trial before some 
court thereof; or is in custody for 
an act done or omitted in pursuance 
of a law of the United States, or of 
an order, process, or decree of a 
court or judge thereof; or is in 
custody in violation of the Consti- 
tution, or of a law or treaty of the 
United States ; or, being a subject 
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or citizen of a foreign State, and 
domiciled therein, is in custody for 
an act done or omitted under any 
alleged right, title, authority, privi- 
lege, protection or exemption 
claimed under the commission, or 
order, or sanction of any foreign 
State, or under color thereof, the 
validity and effect whereof depend 
upon the law of nations ; or unless 
it is necessary to bring the prisoner 
into court to testify." This sec- 
tion is composed of portions of the 
Acts of 1789, 1833, 1842 and 1867, 
and its history is partially traced in 
28 American Law Register 624- 

53- 

The leading case for this release 
from custody for a thing done " in 
pursuance of a law of the United 
States," is that of Ex parte Dock 
Bridges, heard at chambers in the 
Northern District of Georgia by 
Justice Bradley, in May, 1875, 
and reported at length in 14 Ameri- 
can Law Register 566, also in a 
less satisfactory form in 2 Woods 
428. The act done "in pursuance 
of a law of the United States," was 
the giving of testimony before a 
United States commissioner under 
the enforcement act. The testi- 
mony was wilfully untrue, and 
therefore, by <*5392, Rev. Stat. U. 
S., rendered the witness liable to 
fine and imprisonment for perjury 
at the hands of' the United States 
judges alone, by §3 629 and 711, 
Rev. Stat. U. S. But this perjury 
could not be tried and punished by 
the State courts, and the petitioner 
having been indicted in the State 
court, was discharged from that 
prosecution, though immediately 
arrested on abench warrantfor trial 
in the United States court. 

In re Loney (1889). U. S. C. Ct. 
E. D. Va., 38 Fed. Repr. 101, arose 
from the arrest of the petitioner by 



a State officer, for perjury in a con- 
tested election for a seat in the 
House of Representatives of the 
United States. This perjury was 
an offense against the laws of the 
United States, and not of the State, 
aud the discharge was immediate, 
upon the authority of Ex parte 
Dock Bridges, supra. On appeal, 
this judgment was affirmed in an 
interesting opinion by Justice 
Gray, on the co-ordinate jurisdic- 
tion of the State courts over such 
crimes ; on the special point of this 
annotation, Ex parte Dock Bridges 
was affirmed : Thomas v. Loney 
(1890), 134 U. S. 372. 

To the preceding, should be 
added criminal cases arising within 
bounds which have been Ceded by a 
State to the United States, together 
with jurisdiction over the same, as 
Gosport Navy Yard, in Virginia. 
Where the petitioner had been 
arrested by State authority, for a 
murder committed in this navy 
yard, he was immediately released 
from State jurisdiction : Ex parte 
Tatem (1877), U. S. D. Ct. E. D. 
Va. , 1 Hughes 588. 

Citizens. 

In re Spickler was decided Octo- 
ber 25, 1890, in the United States 
Circuit Court for the Southern Dis- 
trict of Iowa (43 Fed. Repr. 653) 
upon an application to relieve from 
imprisonment for contempt in vio- 
lating an injunction restraining the 
petitioner from selling intoxicating 
liquors. This was an " original 
package case " in which the forbid- 
den sales had been made after the 
passage of the Wilson bill (printed 
in 29 American Law Regis- 
ter 828), and this United States 
Statute was construed neither to be 
void nor to require the re-enact- 
ment of the Iowa prohibitory law. 
Hence, the petitioner was re- 
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manded. Near the conclusion of 
his opinion, Judge Shir as said: 
"Furthermore, if I entertained a 
doubt upon the principal question, 
or was in my own mind satisfied 
that the State court had erred in its 
construction of the law, I should 
not feel justified in releasing the 
petitioner from the effect of the 
judgment of that court. The way 
is open to the petitioner to present 
the question to the Supreme Court 
of the United States by a writ of 
error to the State court. * * I 
do not question the existence of the 
power in the United States circuit 
courts to grant writs of habeas cor- 
pus, when it is alleged that a per- 
son is deprived of his liberty by 
State action, contrary to the pro- 
visions of the Federal Constitu- 
tion ; but it is a power to be spar- 
ingly exercised. When it appears 
that the petitioner is held under 
the judgment of a State court of 
competent jurisdiction, before this 
Court should grant him a dis- 
charge, it should be made to ap- 
pear that the illegality of his de- 
tention is beyond fair question ; 
and in all cases wherein the pivotal 
point has not been finally decided 
by the Supreme Court, but still 
remains a debatable question, the 
circuit court should not discharge 
the petitioner, for this would be 
simply converting the writ of 
habeas corpus into a writ of error, 
by means of which this Court 
would be asked to review the 
judgment of the State court upon 
a debatable question of law arising 
under the Federal Constitution, but 
•which it was the duty of that court 
to investigate and decide. In such 
cases, the federal question can be 
readily presented to the Supreme 
Court, and, as there exists this 
plain and proper remedy, it should 



be followed": Id. 660-1. This is 
in agreement with the principles 
laid down in Ex parte Royall, 
supra, p. 217. 

The principle, therefore, of non- 
interference with the State courts, 
divides all applications by civilians 
into the two classes of uncertain 
declarations and of flagrant viola- 
tion of Constitutional right. 

In the former of these classes, the 
United States court will not inter- 
fere at all, or will remand the peti- 
tioner, as in Spickler's case (supra), 
that he may reach the Supreme 
Court of the United States by ap- 
peal from the highest court of the 
State having jurisdiction. This 
was done in Ex parte Ulrich 
(1890), U. S. C. Ct. W. D. Mo. 43 
Fed. Repr. 661, by CaldweM,, C. 
J., where the petitioner alleged that 
he had been put twice in jeopardy 
on a criminal charge of bigamy. 
Similarly, where an agent of the 
Spickler already mentioned had 
been arrested and raised the ques- 
tion of what was an original pack- 
age, whether the crate containing 
a number of bottles, or each bottle 
was the original package : Allen v. 
Black (1890), U. S. C. Ct. S. D. 
Iowa 43 Fed. Repr. 228. All such 
cases lie beyond the scope of this 
annotation. 

The omission of the class of 
cases where the right is uncertain, 
must be understood to explain the 
absence of such cases as Ex parte 
Hanson (1886), U. S. D. Ct. D 
Oregon, 28 Fed. Repr. 127, where 
the decision of Judge Deady would 
now be esteemed incorrect (see 29 
American Law Register 747, 
758), and the State proceeding 
there recognized as valid would 
now be declared void. None of 
the cases omitted in this annota- 
tion, however, expressly decide 
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anything with respect to the stage 
of the State proceeding at which 
the habeas corpus ought to issue. 

An exception to the preceding 
principle is where the habeas corpus 
is used as a writ of error, after final 
hearing, as in Barber's case, where 
the writ was issued from the United 
States Circuit Court for the District 
of Minnesota, upon the petitioner's 
commitment to jail after conviction 
before a justice of the peace for hav- 
ing sold fresh beef which had not 
been slaughtered within the State 
(see 29 American Law Register 
807). Judge Nelson discharged the 
petitioner : In re Barber, 39 Fed. 
Repr. 641, and the State appealed 
to the Supreme Court, on the 
question of the constitutionality 
of the State fresh meat law, only to 
fail there: Minnesota v. Barber 
(1890), 136 TJ. S. 313. Similarly, 
In re Kemmler (1890), 136 U. S. 
436. This class of cases also lies 
beyond the scope of this annota- 
tion, which is confined to the 
enquiry of the point of time, and 
not of the jurisdiction for the issu- 
ance of a habeas corpus on an alle- 
gation of the violation of consti- 
tutional rights. The jurisdiction 
is here assumed as undeniable, and 
its exercise after final hearing in the 
State court scarcely presents a separ- 
able subject ; often the issuance of 
the writ is then a matter of speedier 
determination than could be ob- 
tained by an appeal : Ex parte 
Kieffer (1889), U. S. C. Ct. D. Kan., 
40 Fed. Repr. 399. The citation 
was another dressed beef case, and 
Judge (now Justice) Brewer re- 
marked that " At the outset we are 
met by this question : Is this a 
case in which the writ of habeas 
corpus should be allowed, even 
though these ordinances [of the City 
of Topeka] be deemed invalid ? The 



cases of Ex parte Royall (1886), 
117 U. S. 241, and Ex parte Fonda 
(1886), Id. 516, affirm that there is 
a discretion in the Federal courts 
in the matter of habeas corpus, 
both before and after trial and 
judgment in the State court ; and, 
in cases in which the act under 
which the prosecution is had, is 
challenged as in conflict with the 
Federal Constitution. The Court, 
in one — perhaps both — of these 
opinions declares it not to be as- 
sumed that the State courts will 
not adminster the law correctly, 
and accord to the party all the 
rights guaranteed to him by the 
Federal Constitution. Therefore it 
is often the proper way to decline 
to allow the writ, leaving the party 
to enforce his rights in the State 
courts. So, it is argued that, if it 
be true that these ordinances are 
in conflict with the Federal Con- 
stitution, the petitioner has his 
remedy. He can appeal his case 
from the police to the district court ; 
from there to the Supreme Court of 
the State ; and from thence to the 
Supreme Court of the United 
States. * * * But that is not 
the only consideration. If these 
ordinances are invalid, they are in- 
valid because of an attempt to in- 
terfere with commerce, and pre- 
vent the free exchange of commodi- 
ties between the citizens of another 
State and those of this City. Few 
persons can stand the expense of 
litigation running through that 
channel to the Supreme Court. 
Length of time must pass before 
the judgment of that Court could 
be obtained. In the meantime, if 
those ordinances are enforced, — not 
only against the petitioner, but 
against whoever may see fit to en- 
gage in this bnsiness — there is an 
interference with the exchange of 
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commodities between the citizens 
of other States and those of this 
City ; and the result will be to stop 
such traffic. Now , when that would 
be the natural result, when that is 
declared to be the intended purpose 
of this legislation, this Court may, 
in the exercise of its discretion, 
properly hold, after a case has been 
passed to judgment in the State 
court, that the party has a right to 
a speedy enquiry and determination 
in the Federal court, as to whether 
such ordinances are in conflict 
with the Constitution of the United 
States. The public, as well as the 
individual, are interested in a 
speedy settlement of this matter ": 
Id. 400-1. 

Hence, in a case similar to 
Christensen's, the hearing was had 
upon an informal rule to show 
cause why the habeas corpus should 
not issue, to relieve from imprison- 
ment under sentence for selling 
liquor without a license. The writ 
and the petitioner's discharge were 
refused, as license laws did not as a 
class violate the Fourteenth Amend- 
ment: In re Hoover (1887), U. S. 
D. Ct. S. D. Ga., 30 Fed. Repr. 51. 

In the second of the two classes 
of cases where a civilian applies 
for a habeas corpus for a flagrant 
violation of the Constitution, are 
included many different cases 
where the United States courts act 
with great promptness, as will now 
be exemplified. 

Extradition Cases. 

In reReinitz (1889), U. S. C. Ct. 
S. D. N. Y., 39 Fed. Repr. 204, 
was a hearing upon habeas corpus 
of the petitioner, who had been 
extradited to New York City from 
Queenstown, Ireland, on a charge 
of forgery, had been acquitted, and 
-was arrested in a civil action for 
Vol. XXX— 15 



moneys wrongfully converted to 
his own use, as he was leaving the 
court house after his acquittal. 
The habeas corpus was immedi- 
ately issued under § 752 Rev. Stat. 
U. S., and the petitioner was re- 
leased, as he had not had a reason- 
able time to return to Ireland be- 
fore his arrest. This is in strict 
agreement with the principles de- 
duced by the late Justice MiLLER, 
in U. S. v. Renscher (1886), 119 U. 
S. 407, 431, following Ex parte 
Royall (1886), 117 Id. 241, 251. 

Besides extradition cases proper, 
there is a more numerous cHss of 
surrender by one State executive 
to that of another, which is by 
virtue of the Constitution and laws 
of the United States, and if wrong- 
ful, may be remedied by habeas 
corpus from the United States 
courts. State of Tennessee v. Jack- 
son (1888), U. S. D. Ct. E. D. 
Tenn., 36 Fed. Repr. 258, is a 
striking instance of the fraudulent 
abuse of this power, and also of 
the summary relief to be obtained. 
The petitioner was delivered up by 
the Governor of Illinois on a requi- 
sition by the Governor of Tennes- 
see, based upon a false affidavit 
that the petitioner was a fugitive 
from Tennessee, when, in fact, he 
had never been in the State. The 
case originated in the sale of a 
horse, but that is immaterial, as 
the action of the Court was based 
upon the whole proceeding having 
been "a fraud upon the law." As 
soon as the petitioner had been 
carried into Tennessee and com- 
mitted to jail for a hearing, the 
habeas corpus issued and the re- 
lease followed. It does not appear 
whether the detective who made 
the false oath and imposed on both 
Governors, suffered the just pun- 
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ishment of his crime, or not. The 
writ -went out quite as promptly in 
a case of actual abduction — In re 
Mahon (1888), U. S. D. Ct. D. Ky., 
34 Fed. Repr. 525 — but the dis- 
charge was refused, as the peti- 
tioner had been arrested on his 
arrival in the State, by a bench 
warrant. The petitioner had taken 
part in the Hatfield-McCoy out- 
rages along the West Virginia 
border line, and raised no question 
of innocency. . To much the same 
effect is Ex parte Ker (1883), U. 
S. C. Ct. D. 111., 18 Fed. Repr. 167, 
the petitioner having been abducted 
from Peru and carried into Cali- 
fornia, and from thence removed to 
Illinois upon a requisition of the 
Governor. Similarly Ex parte 
Brown (1886), U. S. D. Ct. N. D. 
N. Y., 28 Fed. Repr. 653. 

The writ issued from the United 
States District Court for the 
Southern District of Georgia, as 
soon as the petitioner had been 
arrested in that State where he was 
found: Roberts v. Reilly (1885), 
1 16 U. S. 80; though the conten- 
tion was upon the regularity of the 
papers accompanying the requisi- 
tion. Similarly, Ex parte Mor- 
gan (1883), U. S. D. Ct. W. D. Ark., 
20 Fed. Repr. 298, where the con- 
tention was over the right of the 
Chief of the Cherokee Nation to 
make a requisition. 

A commercial traveler was de- 
livered from an awkward position 
by this writ, immediately upon his 
arrest upon suspicion as a forger 
fleeing from Kansas. Though there 
were no papers and no requisi- 
tion, a police justice of Rich- 
mond, Va., took upon himself to 
commit the petitioner to jail, upon 
hearsay only, to await action of 
the Criminal Court of that City : 
Ex parte McKean (1878), U. S. D. 



Ct. E. D. Va., 3 Hughes 23. 
United States District Judge 
Hoghes, while releasing the peti- 
tioner, was, however, so far forget- 
ful of the duty of the courts to 
preserve individual liberty, as to 
overlook the petitioner's positive 
averments in his petition for the 
writ, that he was ' ' wholly inno- 
cent " ; in fact, the release was 
ordered for these technical reasons 
only : "If the committing magis- 
trate were merely holding this pris- 
oner from day to day, awaiting 
such testimony as the law required, 
I should remand the prisoner to 
him and await his final action ; be- 
cause it is customary, as an act 
of comity between States, that, in 
such cases, a reasonable time shall 
be allowed for sending on the requi- 
site proofs of the crime and of the 
charges from the State where the 
crime was committed. But it 
seems that the magistrate has taken 
final action in the matter, and ex- 
hausted the powers intrusted to 
him by the State law, so that the 
prisoner is before mc on the valid- 
ity of the mittimus, which is made 
part of the return of the jailer of 
Richmond to the writ of habeas 
corpus" : Id. 26. 

In respect to arrest upon sus- 
picion, the case just cited had a 
counterpart in Ex parte Joseph 
Smith (the Mormon Prophet), who 
was arrested in Illinois in 1842 
upon a charge of being accessory 
before the fact of a murder com- 
mitted in Missouri. There was no 
charge, no legal proceeding in 
Missouri, only an affidavit pre- 
sented to the Governor, and his de- 
mand upon the Governor of Illi- 
nois. Judge Pope, sitting in the 
U. S. C. Ct. D. 111., discharged 
Smith at once: 3 McLean 121. 

The writ will issue as soon as ap- 
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plied for, although such a writ has 
been asked from the State Court 
and refused and an appeal with 
supersedeas taken to the higher 
Court of the State by the petitioner : 
In the matter of John Leary ( 1879), 
U. S. D. Ct. S. D. N. Y. 10 Ben. 
197, 202. 

Generally, the writ must go outas 
soon as applied for, in a proper case, 
or else the petitioner would be 
likely to be removed from the 
jurisdiction. For further instances 
see In re Keller (1888), U. S. D. Ct. 
D. Minn., 36 Fed. Repr. 681. 

Besides the alleged criminal, the 
agent of the State from which the 
requisition comes may need prompt 
relief; hence, the writ issued 
(though the petitioner was fi- 
nally remanded), as soon as he 
was arrested for kidnapping a citi- 
zen named Blair under the color of 
requisition papers from Illinois : 
In re Bull (1877), U. S. C. Ct. D. 
Neb., 4 Dill. 323. Equally prompt 
was the release from arrest in an 
aetion brought against the agent of 
the State of Arkansas, for malicious 
prosecution, by the party wanted 
in Arkansas. The requisition was 
upon the Governor of New York, 
who issued his mandate to the Sher- 
iff of Kings County, New York, to 
arrest the alleged criminal. The 
Sheriff made the arrest, but before 
he could deliver the prisoner to the 
agent, a Justice of the Supreme 
Court of New York issued a habeas 
corpus and released the arrested 
party. The petitioner, as a minis- 
terial officer, was therefore entitled 
to his discharge immediately : Ti- 
tus's Petition (1876), U. S. D. Ct. 
S. D. N. Y., 8 Ben. 419. 

Void Arrests by Stale Authority. 

In IVildenhus's Case (1887), 120 
U. S. 1, on appeal from the refusal 
to discharge, by the United States 



Circuit Court for the District of 
New Jersey (28 Fed. Repr. 924), 
Chief Justice WaiTE, speaking for 
the Court, saw no reason why a 
foreign consul might not imme- 
diately enforce his rights under a 
treaty and procure the release from 
arrest by the local authorities of a 
seaman who had committed an as- 
sault upon the foreign vessel with- 
out disturbing the peace of the 
port. As the assault had resulted 
in death, the Court thought this 
disturbed the peace of the port, 
and therefore refused the discharge. 

Similarly, Circuit Judge Cald- 
weix immediately released sellers 
of liquor in "original packages," 
upon their arrest for violating the 
State liquor laws : In re Beine et al. 
(1890). U. S. C. Ct. D. Kan., 42 
Fed. Repr 545. This was between 
the decision in Leisy v. Hardin 
(1890), 135 U. S. 100(29 American 
Law Register 497), and the ap- 
proval of the Wilson bill (Id. 828). 

Commercial travelers, or "drum- 
mers," also secure prompt atten- 
tion, when arrested under State 
statutes : In re Rudolph (1880), U. 
S. C. Ct. D. Nevada, 2 Fed. Repr. 
65, though in this case the peti- 
tioner was erroneously remanded : 
Robbins v. Taxing District (1887), 
120 U. S. 490, and 29 American 
Law Register 747. In the place 
cited from the American Law 
Register, it will be observed that 
counsel did not use this writ as 
freely as they might have done for 
prompt relief. 

Immigrants also find prompt re- 
lief from detention under State 
statutes void for attempting to 
regulate foreign and interstate com- 
merce: In re Ah Fong (1874), U. S. 
C. Ct. D. Cal., 3 Sawyer 144, which 
was decided by Justice Fielb in the 
Circuit Court in respect to one pas- 



228 



IN RE CHRISTENSEN. 



senger by the steamer Japan by a 
denial of the Constitutionality of a 
statute of California, which Justice 
Miller styled in " a most extraor- 
dinary statute," while releasing 
another passenger who had foolishly 
sought justice through the courts 
of the same State and only obtained 
relief by appealing to the Supreme 
Court of the United States : Chy 
Lung v. Freeman (1876), 2 Otto, 
92 U. S. 275, 277. (See also 29 
American Law Register 459, 
465.) On this appeal, the State au- 
thorities were wise enough not to 
appear before the Supreme Court 
of the United States ; which affords 
a most convincing proof of the im- 
portance of the Fourteenth Amend- 
ment and the writ of habeas corpus 
authorized by its provisions. 

With equal promptness, the peti- 
tioner was released by Circuit 
Judge Sawyer from arrest for vio- 
lating the latest of the laundry- 
ordinances : The Stockton Laundry 
Case, In re Tie Loy (1886), U. S. 

C. Ct. D. Cal., 26 Fed. Repr. 611, 
which should not be confounded 
with the equally prompt action in 
a similar case by Justice Field : 
The Laundry Ordinance Case, In 
the matter of Quong Woo (1882), 
U. S. C. Ct. D. Cal., 13 Fed. Repr. 
299. There was a similarly prompt 
action by District Judge Deady: 
In re Wan Yui (1885), U. S. D. Ct. 

D. Oregon, 22 Fed. Repr. 701. 
More reasonable laundry regula- 
tions were promptly, though favor- 
ably, examined, and the prisoner 
remanded, in Soon fling v. Craw- 
ley (1884), 113 U. S. 703, wherein 
Barbier v. Connolly, Id. 27, was 
followed as to the constitutionality 
of the local ordinance. 

An earlier case arose from the 
arrest and binding over to answer 
in a State court of the President of 



the Sulphur Bank Quicksilver Min- 
ing Co. (a California corporation) 
for violation of the Constitution of 
that State (Art. XIX, §2), and 
11 178 and 179 of the Penal Code, 
forbidding the employment by any 
corporation of any Chinese or Mon- 
golian. Such a mandate being in 
contravention of the Constitution 
of the United States, the petitioner 
was immediately released without 
being put to his trial in the State 
court : In re Tiburcio Parrott 
(1880), U. S. C. Ct. D. Cal., 1 Fed. 
Repr. 481. 

Again, a petitioner was immedi- 
ately relieved from arrest for refus- 
ing to testify before the county 
attorney : In re Ziebold (1885), U. 
S. C. Ct. D. Kan., 23 Fed. Repr. 
791, the State law authorizing such 
arrest being declared void. The 
same promptness of release occurred 
where the petitioner had been only 
arrested under a municipal ordi- 
nance against gamingand gambling 
houses, this ordinance being be- 
yond the municipal power to enact : 
In re Lee Tong (1883), U. S. D. Ct. 
D. Oregon, 18 Fed. Repr. 253. 

The necessity of such a speedy 
remedy can be seen from U. S. v. 
Spink (1884), U. S. C. Ct. E. D. 
La., 19 Fed, Repr. 631, where the 
United States Circuit Court had en- 
joined certain defendants from 
prosecuting the petitioner for pilot- 
ing vessels without a State license. 
Defying the injunction, the defen- 
dants could have felt the strong 
hand of the court, but could not 
stop the action of the State laws. 
Of course, the circuit and district 
judges are not infallible (See Fran- 
cis v. Flinn 1886, 118 U. S. 385) 
any more than State judges, but 
the people and the States, by proper 
exercise of Constitutional machin- 
ery, have preferred the judgment 
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of the former, with a direct appeal 
to the Supreme Court of the United 
States, to the slower method of 
proceeding through the State courts 
and ultimately to the Supreme 
Court of the United States. An- 
other striking instance, and one, 
too, where the United States Dis- 
trict Judge erroneously refused to 
release the petitioners, was Ex 
parte Forbes et at. (1S70), U. S. C. 
Ct. D. Kan., I Dillon 363, where 
Forbes and Pucket had been con- 
fined by the State Court for diso- 
beying its injunction in a case over 
which it had no jurisdiction. "Ac- 
cess to the Federal judiciary " was 
refused because the United States 
Statute (February 5, 1867, 14 Stat, 
at Large 385, and now incorporated 
in the Revised Statutes) only " gave 
power to grant the writ [of habeas 
corpus\ ' in all cases where any 
person may be restrained of his or 
her liberty in violation of the Con- 
stitution, or of any treaty or law of 
the United States' * * since 
they [the Federal judiciary] can ad- 
minister no relief, unless the case 
is provided for by federal legisla- 
tion." Such is not the interpreta- 
tation of the law. 

Cases where a bankrupt is ar- 
rested by State process, after or 
even before his discharge, as In the 
matter of Valk (1869), U. S. D. Ct. 
S. D. N. Y. 3 Ben. 431, are not con- 
sidered here, as falling within the 
exercise of the distinctly different 
Constitutional power, " to establish 
* * * uniform Laws on the sub- 
ject of Bankruptcies throughout the 
United States." 

Void Convictions in State Courts. 

In re Ah Jow (1886), U. S. C. Ct. 
D. Cal. 29 Fed. Repr. 181, was an 
instance of release immediately 
upon conviction for "visiting a 
room kept, in the City of Modesto, 



by another, where opium was sold," 
that act being made an offense 
without regard to lawfulness or 
otherwise of such visit. The Court 
expressly followed the principle of 
Yick Wo v. Hopkins (1886), 118 U. 
S. 356. Similarly, in Ex parte 
Yung Jon (1886), U. S. D. Ct. D. 
Oregon, 28 Fed. Repr. 308, the pe- 
titioner was heard and remanded, 
in case of a conviction for selling 
opium under a State law supposed 
to deprive the owner of opium of 
his property without due process of 
law, the law being held valid. And 
another laundry case (in the City of 
Napa) resulted also in the imme- 
diate release of the petitioner, who 
did not seek the protection of the 
United States court until after his 
imprisonment had begun : In re 
Sam Kee (1887), U. S. C. Ct. N. D. 
Cal., 36 Fed. Repr. 680. 

There was equal promptness, 
though with an opposite result, 
where the title of the trial j udge was 
unsuccessfully impeached to secure 
the release of a murderer : In re 
Ah Lee (1880), U. S. D. Ct. D. Ore- 
gon, 5 Fed. Repr. 899. In re Wong 
Yung Quy (1880), U. S. C. Ct. D. 
Cal., 2 Fed. Repr. 624, was a simi- 
lar case of a conviction for remov- 
ing a dead body without a permit. 

Ex parte Kenyon (1878), U. S. 
C. Ct. W. D. Ark., s Dillon 385, 
was a case of immediate release 
from conviction and sentence for 
larceny, rendered in a court of the 
Cherokee Nation, in Indian Terri- 
tory. Ex parte Dock Bridges was 
the principal authority relied upon 
for such prompt action, where the 
facts disclosed no jurisdiction over 
a husband charged with stealing 
the personal property of his de- 
ceased wife, no administration 
having been raised on her estate. 

The recent case of Ex parte (II- 
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rich (1890), U. S. D. Ct. W. D. Mo. 
42 Fed. Repr. 587, is an illustration 
of forbearance without any good 
result, and therefore no proper 
obedience to the mandate, that the 
court should " thereupon dispose 
of the party as law and justice re- 
quire." The petitioner was ar- 
raigned in State criminal court of 
Jackson county, Missouri, upon 
a charge of bigamy, and the trial 
was begun, but first suspended to 
allow another trial of another per- 
son, and finally stopped and con- 
tinued to another day without the 
consent of the prisoner. The peti- 
tioner then petitioned the United 
States District Judge for a habeas 
corpus, but "I deferred action , sug- 
gesting to the petitioner's counsel, 
that nothing short of a sense of the 
supreme necessities of the pris- 
oner's condition, could induce my 
interference. I preferred to wait 
and see whether or not the State 
court would again attempt to put 
him to trial before another jury." 
At his second trial, the petitioner 
pleaded that he was being put 
twice in jeopardy, but the State 
court went on to try, convict and 
sentence. Again the United States 
Judge "postponed the writ until 
after the hearing of the motion for 
a new trial " of a man who could 
not be tried at all on that charge. 
The excuse for this delay is that 
such a motion for a new trial " is 
recognized by the Supreme Court 
of the State, as the due and golden 
opportunity of the trial court, on 
calmer deliberation, to rectify its 
errors committed in the progress 
of the trial." So, very tardily, the 
petitioner was released after being 
illegally confined without bail, from 
April 26 to June 23, 1890, the United 
States Judge remarking : ' ' True it 
is, the remedy yet remains to the 



prisoner, to prosecute an appeal or 
writ of error to the State Supreme 
Court. The [State] Supreme Court 
would not, however, grant the 
prisoner the speedier relief by 
habeas corpus, as in such cases it 
only takes cognizance by writ of 
error or appeal. At this juncture 
of the case, I recall the utterance of 
Homer, that 'on the first day of 
his servitude, the captive is de- 
prived of one half of his manly vir- 
tue. ' Each hour of the petitioner's 
illegal restraint is not only a degra- 
dation in its tendency, but it is a 
crime against liberty. The Su- 
preme Court will in a few days ad- 
journ until October next. Under 
the most favorable circumstances, 
no relief in that direction can pos- 
sibly come to the petitioner for four 
months. He may be unable to ob- 
tain bail. Must he lie in jail, and 
go to the penitentiary, in violation 
of his constitutional right to be set 
free? Being invested with plenary 
jurisdiction for his protection, to 
fail to exert the power from an 
over-scrupulous regard of the course 
of procedure in the State courts, 
would be as timorous, as it would 
be indefensible." 

There was no delay in Ex 
parte Houghton (1881), U. S. 
D. Ct. D. Vt., 7 Fed. Repr. 657, 
when the petitioner had been 
convicted in a State court of pass- 
ing counterfeit national bank 
bills. He was released, on appli- 
cation, not because the habeas 
corpus was "a proceeding for re- 
lieving criminals at all from just 
punishment," but "from punish- 
ment contrary to the laws of the 
United States," to which he was 
still liable: Wheeler, D. J., Id. 
665. The action of the District 
Judge in Ccvsar Griffin's Case 
(1869), U. S. C. Ct., D. Va., Chase's 
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Dec. 364, was reversed for quite 
other reasons than the mere release 
of one convicted in the State court, 
the question there elaborately con- 
sidered by Chief Justice Chase 
being the effect of the disability of a 
State judge under the third section 
of the Fourteenth Amendment, pro- 
viding that " no person shall * * 
hold any office, civil or military, 
* * under any State, who, having 
previously taken an oath as a mem- 
ber * * * of any State legisla- 
ture, * * to support the Consti- 
tution of the United States, shall 
have engaged in insurrection or re- 
bellion against the same, or given 
aid or comfort to the enemies 
thereof." 

Of course, Ex parte Fonda (1886), 
117 U. S. 516, can be cited in de- 
fense of the tardy action just criti- 
cised. Chief Justice WaiTE de- 
clared the principles of Ex parte 
Roy all (supra, page 217,) did not 
require the Supreme Court of the 
United States to interfere for the 
release of an embezzler from a 
national bank, simply because he 
had been tried in a State court and 
had not yet appealed to the State 
Supreme Court. He added that 
" no reason is suggested why the 
Supreme Court of the State may 
not review the judgment of the 
circuit court of the county upon 
the question which is raised as to 
the application of the statute, 
under which the conviction has 
been had, to embezzlements by 
servants and clerks of national 
banks; nor why it should not be 
permitted to do so without interfer- 
ence by the courts of the United 
States." As the question of juris- 
diction is still unsettled (see U. S. 
v. Buskey, 1889, U. S. C. Ct. E. D. 
Va., 39 Fed. Repr. 99; Hoke v. 



The People, 1887, 122 111. 511, and 
State v. Cross el a/., 1888, 101 N.C. 
770), this utterance of Chief Justice 
WaiTE may well be distinguished 
as having been made in a case of 
uncertain declaration of the 
accused's Constitutional right to be 
tried exclusively in the proper 
United States court. It may be 
well to add, that similar cases 
arising in the United States courts 
are governed by another principle ; 
that is, there must be a lack of 
jurisdiction or subsequent power to 
hold the petitioner under the 
sentence: Gray, J., Ex parte 
Wilson (1885), 114 U. S. 417, 421 
and citations ; Blatchpord, J., Ex 
parte Snow (1887), 120 U. S. 274, 
286. 

The main purpose of the preced- 
ing annotation has been to indicate 
a rapid process for relief in cases 
falling within the jurisdiction of 
the United States courts. Com- 
mercial travelers, and even mere 
pleasure seekers, may fall into the 
meshes of State laws administered 
without much regard to the decis- 
ions of the United States Supreme 
Court, and with such clients, the 
necessity for speedy action is as 
great as its success is pleasing. 

Again, it is important to observe 
that the use of habeas corpus is not 
liable to that abuse which might 
exist, if an appeal could not be 
taken to the Supreme Court of the 
United States, either by the State 
or the petitioner. This equal right 
of appeal secures uniformity in 
the decision of Constitutional 
claims, and prevents the local 
United States judge from degene- 
rating into a petty tyrant either 
towards the local State authorities 
er the petitioner. 

John B. Uhi,e. 



